compulsory retirement is not discriminatory in the
sense that it affects only certain employees and not
others.  The compulsory retirement age of seventy
years affects all employees alike in its ultimate
results, since all employees, who live and remain
.with the carrier long enough, will some day reach
the retirement age and will be obliged to leave
their employment.  True, some will feel its effec-
- tiveness immediately, whereas others will not feel
its touch until some future, but ascertainable,
time.  That fact, however, does not militate
against its present, universal applicability.

125 F.Supp. at 446.  The question in this proceeding is whether
article XVII(ij (10) of the NBCWA is discriminatory under sec-
tion 105 (c) (1) of the Act,  As I have already shown at great
length above, article XVII(i)(10) does not affect all miners
equally, as did the compulsory retirement provision in the
Goodin case; therefore, Goodin has no application in this pro-
ceeding.

UMWA's initial brief (p. 9) cites Williams v. Pacific
Maritime Association, 617 F.2d 1321 (9th Cir. 1980), in sup-
port of its statement that a union "may negotiate for and
agree upon contract provisions involving disparate treatment
of distinct classes of workers * * * so long as such conduct
is not arbitrary or taken in bad faith."  The two groups of
employees involved in the Williams case were all longshore-
men with different qualifications who were to be promoted on
the basis of four specific standards which were required to be
applied uniformly and with no exceptions.  In this proceeding,
article XVII(i)(10) of the NBCWA grants preferences to miners
on production crews but there is no difference whatsoever in
their qualifications.  They are all Part 90 miners who have
been notified that they have pneumoconiosis and are entitled
to work in an area exposing them to no more than 1.0 milli-
gram of respirable dust.  Moreover, Caudill was awarded the
dispatcher's job in low dust even though he was not a Part 90
miner on either a producing or nonproducing crew.

Mullins1 brief (p. 5) refers to Steele v. Louisville &
Nashville R. R. Co. , 323 U.S. 192 (19317^  In that case, the
Court described a provision which was to be inserted in a
collective-bargaining agreement which would have the effect
of hiring only "promotable" firemen.  By practice, only white
firemen could be promoted to the job of engineer.  As a re-
sult, all black firemen would ultimately have been excluded
from service.  The Court stated:

Without attempting to mark the allowable limits of
differences in the terms of contracts based on dif-
ferences of conditions to which they apply, it is

1862s decision and stated
